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Washington, D.C., December 19, 2000
I. THE PROCEEDINGS

1. The present arbitration was initiated on July 10, 1998, when Claimant, Wena Hotels Limited ("Wena"),' filed
arequest for arbitration with the Secretary-General of the International Centre for Settlement of Investment Disputes
("ICSID"). The request was filed against Respondent, the Arab Republic of Egypt ("Egypt"), and asserted that "[a]s
a result of Egypt's expropriation of and failure to protect Wena's investment in Egypt, Wena has suffered enormous
losses leading to the almost total collapse of its business."> Wena requested the following relief:

(a) a declaration that Egypt has breached its obligations to Wena by expropriating Wena's
investments without providing prompt, adequate and effective compensation, and by failing
to accord Wena's investments in Egypt fair and equitable treatment and full protection and
security;

) an order that Egypt pay Wena damages in respect of the loss it has suffered through Egypt's
conduct described above, in an amount to be quantified precisely during this proceeding but,
in any event, no less than USD 62,820,000; and

(©) an order that Egypt pay Wena's costs occasioned by this arbitration, including the arbitrators'
fees and administrative costs fixed by ICSID, the expenses of the arbitrators, the fees and
expenses of any experts, and the legal costs incurred by the parties (including fees of
counsel).’ ‘

The Acting Secretary-General registered the request for arbitration on July 31, 1998.

2. In accordance with Article 37(2)(a) of the Convention on the Settlement of Investment Disputes between
States and nationals of Other States ("the ICSID Convention"), the parties agreed that the Tribunal was to consist of
three arbitrators, one appointed by each party and the third, presiding, arbitrator, appointed by agreement of the parties
or, in the absence of such agreement, by agreement of the two party-appointed arbitrators. Wena appointed Professor
Ibrahim Fadlallah, a national of Lebanon, as an arbitrator. Egypt then appointed Hamzeh Ahmed Haddad, a national
of Jordan, as an arbitrator. In accordance with Article 38 of the ICSID Convention, the Chairman of ICSID's
Administrative Council was requested by Wena to appoint the third, presiding, arbitrator. The Center informed the
parties that the Secretary-General of ICSID was planning to recommend Mr. Monroe Leigh, a United States national,
for the Chairman's appointment. Having received no objection from either party, the Center informed the parties that
the Chairman of the ICSID's Administrative Council had appointed Mr. Leigh as the arbitrator to be the President of
the Arbitral Tribunal. Having received from each arbitrator the acceptance of his appointment, the Center informed
the parties that the Tribunal was deemed to be constituted and the proceedings to have begun on December 18, 1998.
The parties subsequently agreed that the Tribunal had been properly constituted under the provisions of the ICSID
Convention. :

3. The Tribunal held its first session, at the Permanent Court of Arbitration in The Hague, on February 11, 1999.
During this first session, Egypt objected to the request for arbitration filed by Wena and expressed reservations as to
the Tribunal's jurisdiction to hear the request.

4. The Tribunal, pursuant to Article 41(2) of the ICSID Convention, granted the parties an opportunity to brief

the jurisdictional objections. The parties filed four sets of papers (including accompanying documentary annexes) with
the Tribunal:
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€)) Respondent's Memorial on its Objections to Jurisdiction (submitted on March 4, 1999);

2 Claimant's Response to Respondent's Objections on Jurisdiction (submitted on March 25, 1999);
3 Respondent's Reply on Jurisdiction (submitted on April 8, 1999); and

G Claimant's Rejoinder on Jurisdiction (submitted on April 22, 1999).

Inits briefing, Egypt raised four objections to jurisdiction. First, Egypt asserted that it had "not agreed to arbitrate with
the Claimant as it is, by virtue of ownership, to be treated as an Egyptian company."* Second, Egypt argued that "[t]he
Claimant has made no investment in Egypt."* Third, Egypt claimed that "[t]here is no legal dispute between the
Claimant and the Respondent."® Finally, Egypt contended that "[t]he Claimant's consent to arbitration in the Request
for Arbitration is insufficient and its Request premature."’

5. The Tribunal heard oral argument on Respondent's objections to jurisdiction during a second session, at the
offices of the World Bank in Paris, on May 25, 1999. During the session, Egypt withdrew two of its four objections.
First, it noted that the "the papers that we have now been supplied as part of [Wena's briefing] do indicate at least a
prima facie case that the Claimant has made an investment, that money was spent in the development and renovation
of the hotels and that the money was paid for by the Claimant, rather than any other party."® Thus, "for the purpose
of establishing jurisdiction only, the Respondent is willing to accept that an investment has been made."’

6. Second, Respondent also withdrew its procedural objections to Claimant's request for arbitration. As Egypt
appropriately observed, even if the Tribunal had endorsed its objections, the alleged defects could have been easily
rectified. Noting that "it is not our wish to raise argument simply for the purpose of being difficult or to delay,” Egypt
advised "that as far as that particular objection is concerned, we are prepared to forgo it."'’

7. In its Decision on Jurisdiction dated June 29, 1999, the Tribunal concluded that Respondent's two remaining
jurisdictional objections should be denied and that jurisdiction should be exercised over the dispute. Specifically, the
Tribunal: (1) declined to adopt Egypt's contention that Wena should be treated as an Egyptian company for purposes
of the Agreement for the Promotion and Protection of Investments between Egypt and the United Kingdom
("IPPA")," and (2) found, without prejudice to the merits of the case, that Wena had at least alleged a prima facie
legal dispute with Egypt.'> The Tribunal proceeded to set a briefing schedule on the merits and proposed dates for oral
argument.

8. On August 14, 1999, Professor Hamzeh Ahmed Haddad resigned from the Tribunal — apologizing that, as
aresult of his new duties as Minister of Justice for Jordan, he would no longer be able to continue as a member of the
Tribunal. The Tribunal was reconstituted on September 14, 1999 with the appointment by Egypt of Mr. Michael F.
Hoellering as the replacement for Professor Haddad.

9. The parties filed four sets of papers (each including voluminous accompanying documentary annexes) with
the Tribunal addressing the merits of the case:

Q)] Claimant's Memorial on the Merits (submitted on July 26, 1999);
2) Respondent's Memorial on the Merits (submitted on September 6, 1999);
3 Claimant's Reply on the Merits (submitted on September 27, 1999); and

) Respondent's Rejoinder on the Merits (submitted on October 18, 1999).
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10. Regrettably, the session on the merits — which had been scheduled for November 15-18, 1999 — had to be
postponed by the sudden hospitalization of Mr. Hoellering for a medical emergency. On November 15, 1999,
Mr. Hoellering resigned from the Tribunal — apologizing for the inconvenience "this unexpected turn of events" had
caused.

11. The Tribunal was reconstituted on December 9, 1999, with the appointment by Egypt of Professor Don
Wallace, Jr. as the replacement for Mr. Hoellering. The Tribunal subsequently fixed a new schedule for oral argument
on the merits.

12. The Tribunal heard witnesses and oral argument on the merits during its third session, at the offices of the
World Bank in Paris, on April 25-29, 2000." In lieu of closing argument, the Tribunal permitted the parties to file
post-hearing briefs. The Tribunal also requested that the parties submit proposed findings of fact, chronologies of
events and statements of their attorney's fees and costs. In accordance with this schedule, the parties filed a final round
of papers with the Tribunal:

) Claimant's Post-Hearing Brief (submitted on May 30, 2000);

2 Respondent's Post-Hearing Memorial (submitted on May 30, 2000);

3) Claimant's Post-Hearing Reply (submitted on June 15, 2000); and

4) Respondent's Post-Hearing Rebuttal Memorial (submitted on June 15, 2000).

13. On July 13, 2000, the Tribunal issued a Procedural Order concerning the introduction of certain documents'
into the proceeding subsequent to the hearing. As part of this Order, the Tribunal admitted into the record, without
prejudice to their probative value, nine documents submitted by Wena with its Post-Hearing Reply brief '* and a
memorandum dated January 19, 1997 on the El-Nile Hotel prepared by Arthur Andersen & Co., which the Tribunal
had received from the U.S. Agency for International Development.'®

14. On November 1, 2000, the Secretary of the Tribunal issued a letter, advising the parties of the closure of the
proceedings, pursuant to Arbitration Rule 38(1).

II. THEFACTS

15. This dispute arose out of long-term agreements to lease and develop two hotels located in Luxor and Cairo,
Egypt. Having received voluminous submissions from the two parties and heard five days of oral testimony, the
Tribunal hereby makes the following findings of fact:

A. U.K.-Egypt Agreement for the Promotion and Protection of Investments

16. On June 11, 1975, the United Kingdom and the Arab Republic of Egypt entered into an Agreement for the
Promotion and Protection of Investments ("IPPA").'® Under Article 2(1) of the IPPA, Egypt and the United Kingdom
promised to "encourage and create favorable conditions for nationals or companies of other Contracting Party to invest
capital in its territory." They also guaranteed that "[iJnvestments of nationals or companies of either Contracting Party
shall at all times be accorded fair and equitable treatment and shall enjoy full protection and security in the territory
of the other Contracting Party.""” Finally, Egypt and the United Kingdom agreed that "[iJnvestments of nationals or
companies of either Contracting Party shall not be nationalised, expropriated or subjected to measures having effect
equivalent to nationalisation or expropriation . . . in the territory of the other Contracting Party except for a public
purpose related to the internal needs of the Party and against prompt, adequate and effective compensation.""® As
discussed in the Tribunal's previous Decision on Jurisdiction, Wena is a British company for purposes of the IPPA."
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B. Luxor and Nile Hotel Agreements

17. On August 8, 1989, Wena and the Egyptian Hotels Company ("EHC"), "a company of the Egyptian Public
Sector affiliated to the General Public Sector Authority for Tourism"® entered into a 21 year, 6 month "Lease and
Development Agreement" for the Luxor Hotel in Luxor, Egypt.”' Pursuant to the agreement, Wena was to "operate
and manage the 'Hotel' exclusively for [its] account through the original or extended period of the 'Lease,' to develop
and raise the operating efficiency and standard of the 'Hotel' to an upgraded four star hotel according to the
specification of the Egyptian Ministry of Tourism or upgratly [sic] it to a five star hotel if [Wena] so elects. . "2 The
agreement provided that EHC would not interfere "in the management and or/operation of the 'Hotel' or 1nterfere w1th
the enjoyment of the lease" by Wena and that disputes between the parties would be resolved through arbitration.”
The lease was awarded to Wena in a competitive bid, after Wena agreed to pay a higher rent than another potential
investor.

18. On January 28, 1990, Wena and EHC entered into an almost identical, 25-year agreement for the El Nile
Hotel in Cairo, Egypt.” Wena also entered into an October 1, 1989 Training Agreement with EHC and Egyptian
Ministry of Tourism "to train in the United Kingdom . . . Egyptian nationals in the skills of hotel management. . . ." %

C. Events Leading up to the April 1, 1991 Seizures

19. Shortly after entering into the agreements, disputes arose between EHC and Wena concerning their respective
obligations. Wena claims that it "found the condition of the Hotels to be far below that stipulated in the lease [and]
withheld part of the rent, as the lease permitted."”’ In turn, Egypt claims that Wena "failed to pay rent due to EHC . . .
and EHC in turn liquidated the performance security posted by Claimant."* In the view which the Tribunal takes of
this case it is not necessary at this time to determine the truth of these conflicting allegations. It is sufficient for this
proceeding simply to acknowledge, as both parties agree, that there were serious disagreements between Wena and
EHC about their respective obligations under the leases.

20. On May 3, 1990, Wena instituted arbitration proceedings in Egypt against EHC concerning their disputes over
the Luxor Hotel. In an award dated November 14, 1990, the ad hoc arbitral tribunal ordered EHC to make repairs to
the Luxor Hotel and ordered Wena to pay its outstanding rental obligations.” Wena subsequently brought an action
in the South Cairo Court to have the arbitration set aside.”

21. At about the same time, "toward the end of 1990," according to Wena's parliamentary consultant,
Mr. Humfrey Malins, M.P., "rumour, I think, must have reached Mr. Faragy because he told me that there were
rumours that there would be violence and the hotels would be violently seized back. "3 As aresult, in December 1990,
Mr. Malins traveled to Egypt to meet with the Egyptian Minister of Tourism, Minister Fouad Sultan, and the Egyptian
Minister of the Interior, Minister Halim Moussa.*> Mr. Malins recounted that "[b]oth Ministers gave me their separate,
absolute assurances . . . that no violence could or would take place."”

22. Nevertheless, disagreements between Wena and EHC continued. On February 11, 1991, Mr. Nael El-Farargy,
Wena's founder, wrote to Minister Sultan, seeking his intervention to resolve these on-going disputes as well as to
offset financial difficulties caused by the Gulf War.* In his letter, Mr Farargy mentions that EHC had threatened to
repossess the hotels through force:

officials from the Egyptian Hotels Company threatened to storm the hotels and expel us, and this was
after our Company had spent the sums previously outlined. The matter reached a point were [sic] the
Chairman of the Board of Directors of the Egyptian Hotels Company issued a decision for his
company to take possession of the Luxor Hotel without a legal ruling or any other measure [to

support his decision].”
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23. In response to Mr. Farargy's request, on February 26, 1991, Minister Sultan convened a meeting in his offices
to "discuss the differences between the Egyptian Hotels Company and Wena. . . ."* The attendees at the meeting
included the Minister, representatives of EHC (including EHC's Chairman, Mr. Kamal Kandil), and Wena's lawyer
(Mr. Ahmad Al Khawaga). During the meeting, Minister Sultan declared that "[t]he Ministry took no pleasure from
any misunderstandings with investors; however, at the same time it could not accept any excesses in respect of any
of the Government's rights."*’ The Minister proposed a series of compromises between the parties. Wena, however,
subsequently did not accept the Minister's proposals.*®

24. On March 21, 1991, Mr. Kandil wrote to Minister Sultan, noting that Wena had refused to accept the
Minister's proposals.” Mr. Kandil proposed to Minister Sultan: .

that the following steps be taken:
(One) the Letter of Guarantee for the Nile Hotel be seized and the sum deducted from their debt;
(Two) the contractual relationship for the two hotels be terminated;
(Three) the two hotels be taken and the license withdrawn,
(Four) list all development work at the two hotels and deduct it from their debt; and,

(Five) in the even that the company is still in debt following these measures, proceedings should
be taken to seize [the outstanding money] in the United Kingdom.*

Alternatively, Mr. Kandil suggested that Minister Sultan establish a 10-day grace period for Wena to "pay its debts,"
with the understanding, however, that "[i]n the event that the payment is not made, the license for the two hotels
would be withdrawn and the Egyptian Hotels Company would take the measures that it view appropriate to preserve
its rights."*' Mr. Kandil closed the letter by advising Minister Sultan: "We leave the matter to you."*

25. Marginalia on this March 21, 1991 letter (in Minister Sultan's handwriting), indicate that Minister Sultan
telephoned the British Ambassador to Egypt, askmg the Ambassador to ascertain Wena's response to the proposed
compromises from the February 26, 1991 meeting.”

26. Contemporaneously, on March 25, 1991, Mr. Malins wrote to Minister Sultan asking for another meeting in
mid-April or May to discuss the continued disputes between Wena and EHC.* Mr. Malins concluded his letter by
requesting an understanding from the Minister that no actions would be taken until that meeting could occur: "please
confirm what must surely be [sic] right, mainly that all matters be 'absolutely frozen,' with no detrimental action of
whatever nature being taken pending our meeting. . . ."*

27. Minister Sultan personally did not reply to Mr. Malins" letter. Instead, although the letter had been sent to
Minister Sultan and not EHC, on March 31, 1991, Mr. Kandil responded to Mr. Malins, referencing "your fax dated
25th March 1991, concerning your request for a meeting, — in your capacity as the parliament advisor for Wena
Ld. . ... "4 Mr. Kandil mentioned the February 26, 1991 meeting and Wena's refusal to accept the proposed
compromises. Mr. Kandil ended his letter by threatening that "the owning company will take all necessary measures
to protect its rights which is considered a state ownership."*’

D. Seizures of the Nile and Luxor Hotels (April 1, 1991)
1. Decision to Seize the Hotels ,

28. On March 27, 1991, EHC's Board of Directors met "to consider what action should be taken."* According
to Mr. Munir Abdul Al-Aziz Gaballah Shalabi, of the Legal Affairs Division at EHC, the Board decided "to present
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